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at{ anfqa za ar@la an?gr arias or+a aat & at as zu onar ufa zaenferf fa
aagg aema 37f@era,rt at 3r@ta a g=7@herur 3mdaa ugda radar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(4) a4a var4a zca arfefzm, 1994 #l ear raa #ta aarg rg mrrcii cfi 6fR i q@ta arr cf51'
u-eat Jr ufa aiafa yeru 3daa 3ft fra, snla al, fa +in+u, TUG
fcrwT, qtft if#a, Ra flu +ra, irmf, #{ fact : 110001 cf51' ~ fl~ 1

@i) zufa ma Rt zf # ii ra ft zrfar gr i fcRTl° 'l-jU,§jl\\'( ?:Tl 3R1 q'j\'{~\-i 'B ?:Tl.

fcRT)' 'l-jO,§\l\\'{ 'ff ~ 'l-jO,§jl\\'{ 'B 17@ c?j ~ ~ -.:rrf 'B, m fcRTl° ijo,sjl\\'{ n wet i a ag fa#t
arr i zu fa8i quern 'gt ma at ufau # @hr z{ &tl

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35. ibid :

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in a.
use or in storage whether in a factory or in a warehouse. ·



(A)

(B)

2

aa a ag fan8t rg zn tar fuffa ma w u ma faff ii sqzjr zrce ad
m u ala zcaRe a ri ii Rt sma a are fa@tg a qr ii fuffa el

In case of rebate'of duty of excise on goods expo,ied to any country or territory outside
India of on excisable material ussd ir: the manufacture of the goods which are exported
to any country ·or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTW, '3~1c';1 ~ '30-lic;1 ~ - ·ran a fu ut sh fee an # n{ a ail ha sngr
uit ga err vi fu cfl :!ci (fa 3mgdd, 3r4la a rt uRa at mu u z ar i fcrrn
rffru (i2) 1998 £:ffiT 109 err fzgaa fg ·rg stl .

(c) . Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is pas,sed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Fin_ance (No.2) Act, 1998.

(1) #tu nea zyea (n@a) fa+rat, 2001 cf) t;i-Wi 9 cf) ~ Rlf.:lfcf~ ~ x-f&TT ~-8 if
al ufaui ii, )fa an? a uR arg )a fciia at me a sftaa-sr vi 3r@ea
~~ c.1-c.1 -i;i-R'l<:rr cf re; fra 3ndaa fhut Gaar aReq yea# arr arar z.al gr gftf
siaifa ear 35-~ · if fetfRa #1 a +rar # aqd # WQ:f il3ITT-6 "q@R ~ -qfcr -ifr m-;:fr
a1fez t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 \vithin 3 months from the date on which
the order sought to be appeaied against is communicated and shall be accompanied by
two copies each of the 010 and Order-ln-/\ppeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee ·as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl\JH ~ cf :me:r uef ica= a va era put zu ana a @tat vu1 200/-#l
. 'l_f@A ~ ~ 3ITT '0'l5T iear+a va ala a uuar st 'ciT 1000/-- al #la 47ar7 alGr

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flat zca, a4tu sari zea vi taa ah#tu =naff@au ,Ra 3r@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

I ,
(4) #tu sari gca 3rf@em, +s4a dt sat3s-/3s< # sirifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

ecfJ) 0cfd~ft!c=r qR-c1J;c; 2 (1) a i aag ryu a rara at 3r4ta, sr@tat cfl lD1-R if~~.
a=tu Ura zcn vi araz an4#tu nrnfe)au(Rrec) at ufaa @ju ff8a, 3sarara
if 2nd1=frffi, islgJ.-Jia1 'l-fcR", 3RRcfT,VRt.J'(.-iiJI'(, J-i$l--lc:1tlisl1Ct-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarvva, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

0

0
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The appeal to the Appellate· l?:f'ibunal shat! be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated .

. (3) zuf? za an4gr i a{ or#zii ar mag star & at r@ta pea sitgr fu #a al 7art
sufau in a fau urn a1fez ga au tgg ft fa frat udl arf aai a fag
qentfe1fa 3r4l#tu -urnf@raw at va 3f@la zu ahawar ata 3naaa f4at uar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

uraea zycaarf@fr 197o zreniitf@r dt or4qfr-1 siafa fefffRa fh; 3rar Ua
3de u pan zenfenf ffua frat 3n2a ua)a #l ua #Ru 6.6.so ha
cfilr£11lllc1l1 ~ R"cfic °c1'lT 6FTT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre?cribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za zit viafe ai a,t firvra and fruit at 3it ft ana 3naffa fan uar & vu
#t zca, a€tu area zrca vi taa 3rt#au =nruf@raw (arzffafr) f.:r<:r:f, 1982 ~ ~

·%1
Attention is invited to the rules covering these and either related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

3u vi zca, a€tu snrzpc vi hara ar41#tu +naf@au(fr), ufor@teat
a #a ii afarir(Demand) Vi &&Penalty) ql 1o% qasaar 34farf 1riif@,
3ff@raaruf om +o ailsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4lu3Iryea 3it@tarsa 3iafa, sfreg "a5far at "J.1Tl1"(Duty Demanded)
a. (Section)~ 11D ~~ frrmf«T xffel;
z fennraa#zfez a6lft,
av ha fee fuit afu 6±ad au~-

uqas'Ra anflus qfsual q«ea i, r@a' afar as kfuqffan f@u ·Tu•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxli) amount determined under Section 11 D;
(ccxlii) amount of erroneous Cenvat Credit taken;
(ccxliii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr or2r a ,f or@haq[raw #rr sei yea srrar zyes u zus fa1fa at at ii fu Tue#10%

p7ratu ant szi#aaus faafa gt aaaus 1oyraulastl
view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute." ·

(4)



F.No. GAPPL/COM/STD/247/2022-Appeal

ORDER-IN-APPEAL

The Assistant Commissioner, COST Division-VU, Ahmedabad South has filed the

prese t appeal on behalf of the Principal Commissioner, Central OST & Central Excise,

Ahmedabad South (hereinafter referred to as "the Appellant Department") in pursuance of the

di rec ion and authorization issued under Review Order No. 46/2022-23 dated 26.10.2022 under

Secti n 84(11) of the Finance Act, 1994 against Order-in-Original No. CGST/WS07/O&A/OIO

075/ C-R · G/2022-23 dated 29.07.2022 (hereinafter referred to as "the impugned order")

the Assistant Commissioner, Central OST, Division-VII, Ahmedabad South

(here nafte referred to as "the Adjudicating Authority") in the case of M/s. Hareshbhai

Sukht.bha Ambaliya, 10-21 7, Dr. Ambedkar Colony, Behind C. N. Vidhyalay, Ambawadi,

dabad (hereinafter referredto as 'Respondent').

2. The facts of the case, in brief, are that the Respondent were engaged in providing

serv1 es. On scrutiny of information received from the Income Tax Department, it was found

that he Respondent had earned substantial service income during the FY 20 I5-16, FY 2016-17

and Y 2017-18 (up to June-2017). However, the Respondent was not found registered with

Servce Tax Department. To ascertain whether the services provided by the Respondent were

liabl to service tax or not, they were asked to furnish relevant information / documents like

lnco 11e Tax Return, Form 26AS, Annual financial accounts, contract/agreement etc. for the

said period by the Jurisdiction Range Superintendent. Since, no response was received from

Resyjondent, service tax was determined on the basis of information received from the lncome

Tax epartment.

0

2.1 The Show Cause Notice No. V/WS07/O&AiSCN-486(FY 2015-16)/2020-21 dated

24.1 .2020 was issued to the Respondent demanding service tax amounting to Rs. 3,33,583/

und r proviso to Section 73( I) of the Finance At, 1994 for the period from FY 2015-16, FY

201-17 and FY 2017-18 (up to June-2017), along with interest under Section 75 of the Finance 0
Act, I 994. It was also proposed for late fees under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994 and for imposition of penalties under Sections 77 and

78 of the Finance Act, 1994.

2.2

1mp

Th~[ above Show Cause Notice v"·as adjudic~tecl by the Adjudicating Authority vide the

gned order who dropped the demand by observing as under:

"6.4.4 I find that the above mentioned service is emumerated in the reverse

charge Notification No. 30/2012 under serial 110. 8 as any service provided or agreed to

be provided by way of supply of manpower for any purpose or security service and the

Service Tax is payable bv Service receiver.

6.4.5 As per the provision in the notification the service tax under reverse
a!

arge on supply of manpowerfor any purpose or security service was paidpartially by

4



F.No. GAPPL/COM/STD/247/2022-Appeal

the service provider and service receiver in the ratio of 25:75 respectively up to 3/st

March, 2015. The proportion ofservice tax liability paid in the ratio of25% and 75% has

been amended to substitute to NIL and 100% with effect from 01.04.2015 vide

notification no. 7/2015 dated 1st March, 2015.

6.5.6 I find that the noticee is an individual and-as the provisions ofNotification

No. 30/2012-ST dated 20.06.2012, the service tax is to be paid by the person other than

the service provider, respective entry is as under:

6.6 J find that noticee has provided Services ofMan Power Supply to business entity

which is evident from the TDS deducted by these entities, hence, the noticee is not liable

to pay Service Tax as I 00% ofthe Service Tax was to be paid by the service recipient.

0 6.7 Therefore, l hold that demand of Service Tax is not sustainable against the

noticee. Consequently, there shall be no question of charging any interest or imposing

penalty underSection 78 ofFinance Act, 1994."

0

3. The impugned order was reviewed by the Appellant Department and appeal has been

filed on the following grounds:

(i) On going through the above order it appears that the Adjudicating Authority has

erred in dropping the demand of Service Tax of Rs. 3,33,583/- without recording full

facts on the merit of the case. The above order passed by the Assistant Commissioner,

CGST, Division-VII, Ahmedabad South is non speaking order and required to be set

aside.

(ii) The noticee, in their defence reply dated 17.12.2020, mainly contended that they

are receiving an amount from the service receivers which include service fee and labour

payments and further contended that they have received service charges which has not

crossed Rs. I0 Lakhs and therefore, eligible for the benefit of Notification No. 33/2012-

ST dated 20.06.2012. Therefore, they were not registered and not required to file ST-3

returns.

(iii) At para 6.1 of the Order, a Table showing summary of amounts received by the

noticee during the FY 2015-16, FY 2016-17 and FY 2017-18 was shown according to

which in all the years, amount credited was more than. Rs. I0 Lakhs. Further, though

demand was issued for the FY 2015-16 to FY 2017-18, he has not discussed about the

income earned by the noticee during FY 2014-15 for considering the exemption benefit

he FY 2015-16. Thus, it is a non-speaking order in this respect.

5



(iv)

F.No. GAPPL/COM/STD/247/2022-Appeal

Further, at Para 6.5.6 of the Order, the Adjudicating Authority has observed that

the noticee is an individual and as per the provisions of Notification No. 30/2012-ST

dated 20.06.2012, the service tax is to be paid by the person other than the service
I ..

provider.

(v) After going through the entry 8 of'the Notification No. 30/2012-ST, at Para 6.6 of

the f rel er, the AdjuclicatingAuthority _ha~; observ,:d Lhai _'·Jfl.i~d rhar noricee ~1as provided

Services ofMan Power Supply to business entity which is evident from the TDS deducted

by rese entities, hence, the noticee is not liable to pay Service Tax as 100% of the

Seryce Tax was to be paid by the service recipient.

(vi) Though the Adjudicating Authority has observed that the Services of Man Power

Supply to business entity, he has not discussed as to whether the said business entities are

registered as Body Corporate or otherwise as mentioned in the Notification No. 30/2012

ST dated 20.06.2012. As per the details of names of service receivers mentioned in the

Table at Para 6.1 (Page 4) of the impugned order, the names are I Iardik Ghanshyambhai

Thakkar and Kamlesh Somabhai Pate in FY 2015-16: Kamlesh Somabhai Patel in FY

2016-17; and Mahendrakumar Chhaganll Patel and Reliance Formulation Pvt. Ltd. in

FY 2017-18. Except Reliance Formulation Pvt. Ltd., which appears to be a Body

Corporate, other person appear to be individuals and does not appear to be business

entities registered as Body Corporate. As the above-mentioned benefit of Notification

No. 30/2012-ST dated 20.06.2012 (SL No. 8) is available only to the service provider if

the service receiver is a business entity registered as body corporate located in the taxable

territory, the Adjudicating Authority should have discussed in detail how the Service

Receivers can be considered as business entities registered as body corporates, which is

not done by the Adjudicating Authority in the present case. Hence, this is a non-speaking

order in this aspect. ,

(viir The Adjudicating Au_thoriry has not given any clear finding in respect of the

Service Receivers as to whether they are business entities registered as body corporate or

otherwise and without giving clear reasoning in this aspect, simply allowed the benefit of

Notification No.30/2012-ST dated 20.06.2012 to the noticee. The order passed by the

Adjudicating Authority is a non speaking order and bad in law and is required to be set

aside.

4. The Respondent have not filed any Cross Objection till elate.

4.1 Opportunities for Personal Hearing in the mater was granted on 09.02.2023, 22.02.2023,

03.03.2023 and 19.04.2023. However, neither Respondent nor any representative on behalf of

the Respondent appeared on any of the given dates. As sufficient opportunities for hearing has

iven in the case, I take up this case for decision on the basis of the materials available on

6
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5. I have carefully gone through the factsof the case, the impugned order, and the appeal

memorandum. The issue to be decided in the present appeal is whether the impugned order

passed by the Adjudicating Authority dropping the demand of Service Tax, in facts and

circumstances of the case, is legal and proper or otherwise.

6. I find that the SCN has been issued merely on the basis of data received from the Income

Tax department without even specifying the category of service in respect of which service tax is

sought to be levied and collected. I also find that. on receiving reply from the Respondent, the

Adjudicating Authority considered the service provided by the Respondent as Manpower Supply

Service and by extending the benefit of Notification No. 30/2012-ST dated 20.06.20 12, he has

dropped the demand of service tax.

7. It is observed that the Appellant Department have filed the present appeal mainly on two

grounds; (i) the Adjudicating Authority has not discussed in detail how the Service Receivers can

Q be considered as business entities registered as body corporate; and (ii) the Adjudicating

Authority has not discussed about the income earned by the Respondent during FY 2014-15 for

considering the exemption benefit under Notification No. 33/2012-ST dated 20.06.2012 for the

FY 2015-16. I also find that the Appellant Department have not contested that the Respondent

had provided Manpower Supply Service. I also find that in the impugned order, the Adjudicating

Authority has not discussed any thing in respect of granting of benefit of Notification No.

33/2012-ST elated 20.06.2012 to the Respondent, as contended bythe Appellant Department.

8. On verifi cation of the Form 26AS and as mentioned in the impugned order, the income

received by the Respondent from the various entities during the FY 2015- l 6 to FY 2017-1 8 are

as under:

0 ---------··-- -- -------- ------------------------------- ·------------------------------- --•-•<+••-----
Financial Name of the Party Total amount

Year credited (in Rs.)
r----------

2015-16 1-lardik Ghanshyambhai Thakkar 36,600/-
1--- -- -- ------- -

Kamlesh Sornabhai Patel 9,66,000/
--'--- -

Total 10,02,600/-
-· ------

--------·· ·-
2016-17 Kamlesh Somabhai Patel 11,49,719/

--------------- --- -------------- -·--- ---·- --. Total 11,49,719/-
•----•· .--·· ·--··--·---------- --·---···· ·- ····•- --·--- - ----·-- - -·--- ------· ··------- -----· ------·---- ---------------- -····----

-- ·- - ·- -- . .. ·- ·····- ··- • -·------·- -------·----·····----·----· .. .. --·------·-··---------- .. -·-------·-----·-- --·-----·----------- ·-------
2017-18 (up to Mahendrakumar Chhaganlal Patel 1,07,990/

Jun-2017)
•.. ..

Total 1,07,990/
----···---- --------·-· -----·-·-

8. l It is observed that the image of the Form 26AS for the FY 2015-16, shown in the
a

eel order, was not related to Respondent and wrongly pertained to another party i.e.

a Haresh Ambaliya. Hence, the impugned order suffer from factual error to that extent.

7
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9. I find that in the impugned order, the i\cljudicating Authority has extended the benefit of

Notification No. 30/2012-ST dated 20.06.2012 to the Respondent. The benefit of Notification

No. 30/2012-ST dated 20.06.2012 (Sl. Ne. 8) is available to the service provider only if the

service receiver is a business entity registered as body corporate located in the taxable territory.

The Adjudicating Authority has, in .Para 6.6 of the impugned order, observed that the service

recipients are 'business entity', however, without clarifying the status of the service recipients as

to whether they are registered as body corporate or otherwise, the Adjudicating Authority simply

allowed / extended the benefit of the said notification to the Respondent. Hence, I am in

agreement with the Appel I ant Department's contention to that extent.

9.1 In my considered view, the /\.cljudicc1Li11f Authority, being quasi-judicial authority, was

required to give clear finding in respect or statu~ of the Service Receivers as to whether they are

business entities registered as body corporate or otherwise. However, the Adjudicating Authority

failed to do so in the present case. Further, the impugned order is silent on the aspect of threshold

exemption under Notification No. 33/2012-ST dated 20.06.2012.

9.2 Considering the facts of the case as discussed herein above and in the interest of natural

justice, I am of the considered view that the case is required to be remanded back to the

Adjudicating Authority to decide the case after examining the actual status of the Service

Receivers viz. I lardik Ghanshyambhai Thakkar, Kamlesh Somabhai Patel and Mahendrakumar

Chhaganlal Patel and thereafter decide the benefit of Notification No. 30/2012-ST dated

20.06.2012. Further, the income of the Respondent during FY 2014-15 for considering the

exemption benefit under Notification No. 33/2012-ST dated 20.06.2012 for the FY 2015-16 is

also required to be ascertained.

l 0. In view of the above discussion, I set aside the impugned order and remand the matter

back to the Adjudicating Authority to reconsider the issue in light of above discussion and pass a

speaking order.

,f., g_£, g,,, fr - -,,,:.p.II . 3TT +It ,TT z5# 4I TZ III7 RT t7+T2TT3,71+T a'TE + 1a2I 31aT 7]

0

0

The appeal filed by the appellant stands disposed of in above terms.

Attested

'..akl-,75$5$j
tan.## +{

Commissioner (Appeals) · ·

Date : 12.05.2023

a
(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad
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By RPAD / SPEED POST

To,

The Assistant Commissioner,

CGST Division-VII,

Ahmedabad South

fVl/s. HareshbhaiSukhabhaAmbaliya,

10-2017, Dr. Ambedkar Colony,

Behind C. N. Vidhyalay, Ambawadi,

Ahmedabad

F.No. GAPPL/COM/STD/247/2022-Appeal

Appellant

Respondent

co to:

l) The Principal Chief Commissioner, Central GST, Ahrnedabad Zone

2) The Commissioner, CGST, Ahmedabad South

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OJA)

,59Guard File

6) PA file
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